
Marriage and Divorce under Special Marriage Act, 1954 

Under the present legal system of India citizens have a choice between their respective 

religion-based and community-specific marriage laws on the one hand and, on the other 

hand, the general and common law of civil marriages. While the laws of the first of 

these categories are generally described by the compendious expression “personal 

laws”, the latter law is found in the following two enactments: 

(i) Special Marriage Act 1954; and 

(ii) Foreign Marriage Act 1969. 

The first of these Acts is meant for those getting married within the country and the 

latter for those Indian citizens who may marry in a foreign country. 

The Special Marriage Act 1954 is not concerned with the religion of the parties to an 

intended marriage. Any person, whichever religion he or she professes, may marry 

under its provisions either within his or her community or in a community other than 

his or her own, provided that the intended marriage in either case is in accord with the 

conditions for marriage laid down in this Act [Section 4]. 

The Special Marriage Act 1954 also provides the facility of turning an existing religious 

marriage into a civil marriage by registering it under its provisions, provided that it is 

in accord with the condition for marriage laid down under this Act [Section 15]. The 

Act provides for the appointment of Marriage Officers who can both solemnize an 

intended marriage and register a pre-existing marriage governed by any other law 

[Section 3]. The Foreign Marriage Act 1969 facilitates solemnization of civil marriages 

by Indian citizens outside the country, with another citizen or with a foreigner. This Act 

also is not concerned with the religion of the parties to an intended marriage; any person 

can marry under its provisions either within his or her own community or in a different 

community. 

For carrying its purposes the Foreign Marriage Act empowers the Central Government 

to designate Marriage Officers in all its diplomatic missions abroad. Numerous 

marriages take place in India which are outside the ambit of various personal laws but 

cannot be governed by the Special Marriage Act either for the reason of not having been 

formally solemnized or registered under it. The question which law would then apply 

to such marriages remains unresolved. Both the Special Marriage Act 1954 and the 

Foreign Marriage Act 1969 are meant equally for all Indian communities. Yet they 

contain some provisions which greatly inhibit members of certain communities to avail 

their provisions. 

The Special Marriage Act does not by itself or automatically apply to any marriage; it 

can be voluntarily opted for by the parties to an intended marriage in preference to their 

personal laws. It contains its own elaborate provisions on divorce, nullity and other 

matrimonial causes and, unlike the first Special Marriage Act of 1872, does not make 

the Divorce Act 1869 applicable to marriages governed by its provisions. 

For the Hindus, Buddhists, Jains and Sikhs marrying within these four communities 

the Special Marriage Act 1954 is an alternative to the Hindu Marriage Act 1955. 



The Muslims marrying a Muslim have a choice between their un-codified personal law 

and the Special Marriage Act. 

The Indian Christian Marriage Act 1872, however, says that all Christian marriages 

shall be solemnized under its own provisions [Section 4]. The issue of availability of 

the Special Marriage Act for a marriage both parties to which are Christians thus 

remains unresolved. 

The Special Marriage Act 1954 wholly changes the situation in respect of prohibited 

degrees in marriage. One of the conditions for an intended civil marriage to be 

solemnized under this Act is that “the parties are not within the degrees of prohibited 

relationship” [Section 4 (d)]. The expression “degrees of prohibited relationship” is 

defined in Section 2 (b) of the Act as “a man and any of the persons mentioned in Part 

I of the First Schedule and a woman and any of the persons mentioned in Part II of the 

said Schedule.” Thus, unlike the first Special Marriage Act 1872 this Act incorporates 

its own list of prohibited degrees in marriage, separate for men and women. In each of 

the two lists of prohibited degrees there are 37 entries. The relations mentioned in the 

first 33 entries in each list are regarded as prohibited degrees in marriage under all other 

laws, both codified and un-codified. These entries, therefore, do not inhibit any person 

of whatever religion from opting for a civil marriage. 

ESSENTIAL CONDITIONS FOR SPECIAL MARRIAGE 

• There should not be subsisting valid marriage of either of the parties with any 

other person. 

• The bridegroom should be of twenty-one (21) years and bride should be of 

eighteen (18) years of age. 

• The parties should not be of unsoundness of mind of such a nature as to be unable 

to give valid consent for the marriage, or suffering from mental disorder of such 

a kind or to such an extent as to be unfit for marriage and procreation of children, 

or has been subject to recurrent attacks of insanity. 

• The parties should not fall within the degree of prohibited relationship. 

PROCEDURE OF MARRIAGE WHEN BOTH PARTIES ARE HINDUS 

• The parties have to file a Notice of Intended Marriage in the specified form to 

the Marriage Registrar of the district in which at least one of the parties to the 

marriage has resided for a period of not less than 30 days immediately preceding 

the date on which such notice is given. 

• The notice is then published/put-up by the Registrar of Marriage inviting 

objections, if any. 

• After the expiration of 30 days from the date on which notice of intended 

marriage has been published, the marriage may be solemnized unless it has been 

objected by any person. 

• The marriage may be solemnized at the specified Marriage Office. 

• Both parties along with three witnesses are required to be present on the date of 

registration/Solemnization. 

DOCUMENTS REQUIRED FOR SPECIAL MARRIAGE 

• Application form in the prescribed format with the prescribed fee 



• Passport Size Photographs of Marrying Persons 

• Residential Proof of Marrying Persons. 

• Date of Birth Proof of Marrying Persons. 

• Residential Proof and PAN Card of Three Witnesses 

• Death certificate or divorce decree whichever is applicable, in case one of the 

parties had any marriages in the past 

The marriage performed under the Special Marriage Act, 1954 is a civil contract and 

accordingly, there need be no rites or ceremonial requirements. Where either of the 

husband or wife or both are not Hindus, Buddhists, Jains or Sikhs, the marriage is 

solemnized and registered irrespective of the religion, under the Special Marriage Act, 

1954. 

 
DOCUMENTS REQUIRED: 

• Application form duly signed by both the parties. 

• Documentary evidence of date of birth of parties. 

• Residential proof of both the parties. 

• Two passport size photographs of both the parties] 

• Death certificate or divorce decrees whichever is applicable, in case one of the 

parties had any marriages in the past. 

PROCEDURE: 

• The parties need to file a Notice of Intended Marriage in the specified form to 

the Marriage Registrar of the district in which at least one of the parties to the 

marriage has resided for a period of not less than 30 days immediately preceding 

the date on which such notice is given. 

• The notice is then published/put-up by the Registrar of Marriage inviting 

objections, if any. 

• After the expiration of 30 days from the date on which notice of intended 

marriage has been published, the marriage may be solemnized unless it has been 

objected by any person. 

• The marriage may be solemnized at the specified Marriage Office. 

• Both parties along with three witnesses are required to be present on the date of 

registration/Solemnization 

SPECIAL MARRIAGE OF AN INDIAN AND A FOREIGN NATIONAL 

A Marriage between parties one of whom at least is a citizen of India may be solemnized 

under Special Marriage Act, in India before a Marriage Registrar in India or a Marriage 

Officer in a foreign country. 
ELIGIBILITY CRITERIA: 

• At least one of the parties should be an Indian citizen. 

• The bride groom must be 21 years of age; the bride must be 18 years of age. 

• Neither party has a spouse living, 

• Neither party is an idiot or a lunatic, 

• The parties are not within the degrees of prohibited relationship 

• Each party involved should not have any other subsisting valid marriage. 

DOCUMENTS REQUIRED: 

• Application form duly signed by both the parties. 



• Documentary evidence of date of birth of parties. 

• Copy of Passport of both the parties with valid Visa. 

• Residential Proof of both the parties. 

• Documentary evidence regarding stay at district in India of one of the parties 

for more than 30 days (Proof of stay or report from the concerned SHO). 

• N.O.C. or Marital Status certificate from the concerned embassy or Consulate 

in India by a foreigner partner. 

• Death certificate or divorce decree whichever is applicable, in case one of the 

parties had any marriages in the past. 

PROCEDURE: 

• The parties to the marriage shall give notice in writing in the form specified, to 

the Marriage Officer of the district in which at least one of the parties to the 

marriage has resided for a period of not less than 30 days immediately preceding 

the date on which such notice is given, and the notice shall state that the party 

has so resided. 

• All the documents are verified at the Office of Marriage Registrar. 

• The law of other nation shall not be in conflict with Indian laws. 

• The notice is then published inviting objection to the marriage, if any. 

• If no objection is made, then, on the expiry of the notice publishing period, the 

marriage may be solemnized. 

• The marriage shall be solemnized in the presence of at least three witnesses. 

• Further the Marriage Certificate is entered and is granted by the Marriage 

Registrar. 

 
 

Section 27 in the Special Marriage Act, 1954 

27. Divorce.- (1) Subject to the provisions of this Act and to the rules made thereunder, 

a petition for divorce may be presented to the district court either by the husband or the 

wife on the ground that the respondent- 

(a) has, after the solemnization of the marriage, had voluntary sexual intercourse with 

any person other than his or her spouse; or 

(b) has deserted the petitioner for a continuous period of not less than two years 

immediately preceding the presentation of the petition; or 

(c) is undergoing a sentence of imprisonment for seven years or more for an offence as 

defined in the Indian Penal Code (45 of 1860 ); 
(d) has since the solemnization of the marriage treated the petitioner with cruelty; or 

(e) has been incurably of unsound mind, or has been suffering continuously or 

intermittently from mental disorder of such a kind and to such an extent that the 

petitioner cannot reasonably be expected to live with the respondent. Explanation.- In 

this clause,- 

(a) the expression" mental disorder" means mental illness, arrested or incomplete 

development of mind, psychopathic disorder or any other disorder or disability of mind 

and includes schizophrenia; 

(b) the expression" psychopathic disorder" means a persistent disorder or disability of 

mind (whether or not including sub- normality of intelligence) which results in 



abnormally aggressive or seriously irresponsible conduct on the part of the respondent, 

and whether or not it requires or is susceptible to medical treatment; or 

(f) has been suffering from venereal disease in a communicable form; or. 

(g) has been suffering from leprosy, the disease not having been contacted from the 

petitioner; or 

(h) has not been heard of as being alive for a period of seven years or more by those 

persons who would naturally have heard of the respondent if the respondent had been 

alive; 

Explanation.- In this sub- section, the expression" desertion" means desertion of the 

petitioner by the other party to the marriage without reasonable cause and without the 

consent or against the wish of such party, and includes the wilful neglect of the 

petitioner by the other party to the marriage, and its grammatical variations and cognate 

expressions shall be construed accordingly; 

(1A) A wife may also present a petition for divorce to the district court on the ground,- 

(i) that her husband has, since the solemnization of the marriage, been guilty of rape, 

sodomy or bestiality; 

(ii) that in a suit under section 18 of the Hindu Adoptions and Maintenance Act, 1956 

(78 of 1956 ), or in a proceeding under section 125 of the Code of Criminal Procedure, 

1973 (2 of 1974 ), (or under the corresponding section 488 of the Code of Criminal 

Procedure, 1898 ) (5 of 1898 ), a decree or order, as the case may be, has been passed 

against the husband awarding maintenance to the wife notwithstanding that she was 

living apart and that since the passing of such decree or order, cohabitation between the 

parties has not been resumed for one year or upwards.] 

(2) Subject to the provisions of this Act and to the rules made thereunder, either party 

to a marriage, whether solemnized before or after the commencement of the Special 

Marriage (Amendment) Act, 1970 , (29 of 1970 ) may present a petition for divorce to 

the district court on the ground- 

(i) that there has been no resumption of cohabitation as between the parties to the 

marriage for a period of one year or upwards after the passing of a decree for judicial 

separation in a proceeding to which they were parties; or 

(ii) that there has been no restitution of conjugal rights as between the parties to the 

marriage for a period of one year or upwards after the passing of a decree for restitution 

of conjugal rights in a proceeding to which they were parties. 

 

Divorce by Mutual Consent 

 
Under Section 28 of the Act, which primarily deals with the provisions relating to 

obtaining a divorce by mutual consent in respect of a marriage solemnized and/or 

registered under the Act, a petition for divorce by mutual consent may be presented to 

the District Court. A few key points to be considered while seeking a divorce by mutual 

consent are as follows: 

1. A petition for divorce must be presented to the District Court by both parties 

together. 
2. The petition must be on the grounds, 

• that they have been living separately for a period of one year or more, 



• that they have not been able to live together, and 

• that they have mutually agreed that the marriage should be dissolved. 

 

3. The petition may be presented only after one year from the date of entering the 

certificate of marriage in the Marriage Certificate Book. However, relaxation may be 

provided in cases where exceptional hardship is suffered by the petitioner or in cases of 

exceptional depravity on the part of the respondent. 

4. The petition seeking divorce by mutual consent could be presented to a District 

Court, within whose jurisdiction, either, 

• the marriage was solemnized, 

• the respondent resides, or in case the wife is the petitioner, where she is 

residing, 

• the parties to the marriage last resided together, or 

• the petitioner resides, in cases where the respondent is residing outside the 

territories to which the Act extends. 

5. Between 6 months after, and within 18 months of, the date of presentation of the 

petition seeking divorce by mutual consent, both parties must make a motion together 

seeking grant of a decree of divorce. 

6. Before passing a decree of divorce, the District Court considers the following, among 

other aspects: 

• that the petition has not been withdrawn yet, 

• that a marriage has been solemnized under the Act, 

• that the averments in the petition are true, 

• that consent for divorce has not been obtained by force, fraud or undue 

influence 

• that there has not been any unnecessary or improper delay in instituting the 

proceedings. 

 

Thus, the provisions and the procedure for obtaining divorce by mutual consent under 

the Special Marriage Act are fairly simple and straight forward. Parties desirous of 

obtaining a divorce by mutual consent, must however keep in mind that the Act also 

contains provisions dealing with grant of alimony and maintenance, both permanent and 

during the pendency of the proceedings. In the cases of divorce by mutual consent, the 

parties may agree upon the terms relating to payment of alimony or maintenance and 

the same may be incorporated in the pleadings before the Court. However care has to 

be taken that suitable provisions are incorporated in the pleadings to avoid future 

misunderstandings or litigation. It is therefore advisable that, while discussing the 

various issues connected with seeking a divorce by mutual consent with their advocates, 

the parties must specifically discuss their arrangement and agreement on alimony and 

maintenance, and take suitable steps to ensure that their interest is safeguarded. 


